
 
 
Dennis A. Murphy, Esq. 
dgusmurphy@gmail.com 
781-588-7881  
       August 30, 2023 
 
BY EMAIL: jeanne.guthrie@sherbornma.org  
 
Sherborn Zoning Board of Appeals 
19 Washington Street 
Sherborn, MA 01770 
 

Re: 55-65 Farm Road, Sherborn MA restriction 
 
Dear Members of the Board:  
  
 As you know, I represent direct abutters Brian and Mary Moore of 49 Farm Road, who 
have asked me to outline the title restrictions that encumber the project site and their significance 
under Chapter 40B. 
 
 A decade ago, I was the Assistant City Solicitor in Newton when a Chapter 40B project 
was proposed for the Wells Avenue industrial park where residential uses were prohibited by a 
restrictive covenant. Based on that restriction, the ZBA denied the comprehensive permit, the 
HAC upheld that denial, as did the Land Court and ultimately the SJC. 135 Wells Ave., LLC v.  
Housing App. Comm., et al., 478 Mass. 346 (2017). At issue was whether a zoning board’s 
authority to issue permits and approvals under Chapter 40B empowered it to amend or waive 
deed restrictions. The SJC held that it does not because such restrictions are a property interest, 
not a zoning regulation: “deed restrictions are a property interest, a restrictive covenant on land, 
that cannot be abrogated by any act by a zoning board.” Id. at 358. That conclusion is now 
settled law that deed restrictions and negative easements cannot be set aside by a ZBA or the 
HAC under Chapter 40B. Id. at 357 (“we have concluded previously that both affirmative and 
negative easements are to be treated, equally, as easements.”). 
 
 When MassHousing issued the Project Eligibility letter for this project, Farm Road 
Homes, it acknowledged the binding authority of the 135 Wells Ave. decision, stating “a 
Restriction may not be overridden by a Municipality’s Zoning Board of Appeals or the Housing 
Appeals Committee.” (11/2/22 PEL, p. 2 n. 1) MassHousing’s site control determination did not 
evaluate the validity of the deed restrictions on the project site. Instead, it left that knotty issue to 
be decided in another forum. (Id. “The existence of a Deed Restriction does not preclude a 
Subsidizing Agency from issuing a Determination of Project Eligibility.”). 
 
 The ZBA should not pass the buck, as MassHousing did, and address the restriction head 
on. Among the lessons of the Newton case was that it took four different adjudicative bodies – 
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ZBA, HAC, Land Court, SJC – over four years to finally resolve the matter. We do not need to 
repeat that again. Instead, the Board should determine that the restrictions on the project site bar 
the proposed development project. 
 
 The deeds and plans that memorialize the restrictions have been compiled and 
summarized by Attorney Arthur Fenno, whose letter dated June 2, 2022 to the Town is attached, 
including a link to the recorded title documents. A careful review of those records shows that the 
restrictions remain valid and enforceable on the project site. 
 
Enforceability of the Restrictions 
 
 A party seeking to enforce a restriction must be named in the instrument that created the 
restriction (or a successor), identified as a beneficiary of the restriction or the owner of land 
benefitted by the restriction. G.L. c. 184, § 27(a). The enforcer of a restriction must also show 
that the restriction currently provides an actual and substantial benefit to the party seeking 
enforcement. Id. § 30. The Town of Sherborn easily satisfies these standards to enforce the 
restrictions. 
 
 When the 55-65 Farm Road locus was subdivided in 1979 (Plan 32 of 1979, Plan Bk 
13620 Pg END), each of the three resulting lots was restricted from any further subdivision or 
conveyance of less than the entire lot. Each of the three lots were identified as beneficiaries of 
these restrictions in the 1979 deeds. As a result, the successor to any of the three lots created in 
1979 has the right to enforce those restrictions under G.L. c. 184, § 27(a). 
 
 A couple of years later, Lot 3 was further subdivided – in clear violation of the 1979 
restriction – into two lots, 3A and 3B. (Plan 1337 of 1981, Plan Bk 14482 Pg 33) According to 
the notes on the 1981 Plan, Lot 3A was “to be added to and become part of Lot 2 . . . is subject to 
a Conservation Restriction . . . is not to be considered a separate building lot.” (Id.)  
 

The 1981 deed to Lot 3A included a “conservation restriction” that prohibits any 
“building . . . or other temporary or permanent structure” as well as prohibitions against dumping 
or excavation. (Bk 14482 Pg 033) The deed also states: “This conveyance is made upon the 
express condition that the land shall forever be kept in its natural state” and if not then the breach 
of that covenant would “cause the forfeiture of the fee, and . . . a right of entry”. (Id.) 

 
On the same day (December 3, 1981), the same grantors conveyed Lot 3B to the Town of 

Sherborn for nominal consideration, which contained the same word-for-word verbatim 
conservation restriction that the “land shall forever be kept in its natural state”. (Bk 14492 Pg 
442) Lot 3B is surrounded on two sides by Sherborn Town Forest, which remains as true today 
as it was in 1981. The restrictions on Lots 3A and 3B that they “forever be kept in [their] natural 
state” therefore continue to provide an actual and substantial benefit to Sherborn as contiguous 
acreage to the Town Forest.  
 
 The 1979 and 1981 restrictions are enforceable by the Town under §§ 27 and 30 because 
Sherborn was named in the 1981 deed (and successor of 1979 deed restriction), and those 
restrictions continue to provide an “actual and substantial benefit” to the Town.  
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Duration of the Restrictions 
 
 Distinct from the enforceability requirements under Chapter 184 is whether the 
restrictions have expired by operation of law. Generally, restrictions among private parties expire 
after thirty years. G.L. c. 184, § 23. But that is not necessarily the case where such restrictions 
are imposed as part of a “common scheme” involving four or more lots. Id. § 27(b). And, as the 
SJC made clear, it is certainly not the case for municipal deed restrictions, which are perpetual. 
See 135 Wells Ave, 478 Mass. at 359 (“In general, we have noted that restrictions on land are 
disfavored and should be as limited as possible. That is not the case, however, for restrictions on 
municipally-owned land; municipal deed restrictions are explicitly exempt from the provisions of 
G. L. c. 184, § 30, and are enforceable in perpetuity.”) (citation omitted). 
  
 Under these principles, it is clear that Lot 3B owned by the Town of Sherborn remains 
subject to a perpetual restriction, just as in the Newton case. The 1981 Plan that created Lot 3B, 
also included three other lots: Lots 1, 2, and 3A. As such, it qualifies as a common scheme of 
four or more lots under § 27(b), which allows such restrictions to remain beyond thirty years. 
 
 Alternatively, Lot 3A by its terms was created as a perpetual conservation restriction to 
preserve it forever in its natural state, and prohibits any building or structure. At the same time, 
Lot 3A was “added to and bec[a]me part of Lot 2”, the effect of which may have been to 
incorporate those perpetual restrictions to the entirety of that lot, which is an integral part of the 
project site. Lot 3A and possibly the remainder of Lot 2 remain subject to the restrictions. 
 
 Another plausible alternative is that Lots 1 and 2 were subject to restrictions imposed in 
1979 that expired by operation of law after thirty years in 2009. Then, in 2012 the restrictions 
were again placed on title for Lot 1, as stated explicitly in the 2012 deed. (Bk 61418 Pg 357) 
Nothing in Chapter 184 prevents parties from recording a restriction just because an earlier one 
had expired. 
 
 From this initial review, it should be clear the Town of Sherborn retains the right to 
enforce unexpired restrictions on the project site that the ZBA lacks the authority to waive. 
Accordingly, before proceeding further, the Board should solicit input from the Town to 
determine whether and to what extent it seeks to enforce these restrictions on the project site. 
 
 I look forward to discussing these issues further with you at the hearing. 
 
Very truly yours, 
 
/s/ Dennis A. Murphy 
 
Dennis A. Murphy 
 
Encl. 
cc: Arthur Fenno, Esq. 



1Each parcel’s deed has similar restrictions, but this letter addresses only the 55 Farm
Road parcel, because that parcel is the one on which the developer has primarily focused to date.

2Deed, Miaoulis (G’tor), Fenix Partners Farm Road LLC (G’tee), Middlesex South
Registry Book of Deeds, Book 76660, Page 253, et seq.

58 Farm Road
Sherborn, Massachusetts 01770

June 2, 2022

BY ELECTRONIC MAIL: ejohnson@sherbornma.org
Select Board Chair Eric Johnson
Town of Sherborn
19 Washington Street
Sherborn, Massachusetts 01770

Prohibited subdivisions at 55 Farm Road and 65 Farm Road

Dear Chairman Johnson:

As you know, Robert Murchison, through his special purpose entity, Fenix Partners Farm Road
LLC, (collectively, developer) has purchased the contiguous parcels of land on Farm Road in
Sherborn known as 55 Farm Road and 65 Farm Road.  As you also know, the developer has
submitted plans to develop both those parcels by subdividing each.  From a deed search, and
legal research, I have come to understand that certain deed restrictions exist for those parcels that
preclude subdividing them.1  This has significance to the Town as the Town enjoys rights to
enforce the restrictions at issue -- valuable rights to conserve the environment and maintain the
statutorily protected nature of Farm Road generally from overdevelopment, valuable rights which
the developer apparently seeks to extinguish.

The salient points follow:

On January 11, 2021, Iaonnis Miaoulis granted to the developer the 55 Farm Road parcel
(sometimes historically referred to and known as “Lot 1.”)2  The 55 Farm Road parcel lies
adjacent to the 65 Farm Road parcel (sometimes historically referred to and known as “Lot 2”),
which, in turn, lies adjacent to a parcel of land (sometimes historically referred to and known as
“Lot 3” and/or “Lot 3A” and “Lot 3B”) conveyed in or around 1981 to the Town of Sherborn



3More particularly, the Town owns the surviving portion of (which is nearly all of) Lot 3,
that lot having been divided in 1981 into (i) a 24,993+/- square foot lot (“Lot 3A”) conveyed to
certain third parties and years later apparently subsumed into “Lot 2” a/k/a 65 Farm Road; and
(ii) the 7.88+/- acre parcel (“Lot 3B”) conveyed to the Town.  See Deed, Saltonstall, et al.
(G’tors), Town of Sherborn Conservation Commission (G’tee), Middlesex South Registry Book
of Deeds, Book 14492, Page 441, et seq.

4General Laws c. 184, § 23, provides: “Conditions or restrictions, unlimited as to time, by
which the title or use of real property is affected, shall be limited to the term of thirty years after
the date of the deed or other instrument or the date of the probate of the will creating them,

Mr. Eric Johnson
June 2, 2022
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Conservation Commission and/or Town of Sherborn (hereinafter, collectively, Town).3

The 2021 deed for the 55 Farm Road parcel incorporates by reference the “certain restrictions
and conditions as recited in the deed of Richard Saltonstall and D. McLaughlin Building Co., Inc.
dated February 20, 1980 and recorded with the Middlesex South Registry of Deeds in Book
13926, Page 211.”  Those “restrictions and conditions” so incorporated by reference specifically
provide, among other things, that (A):

1. The parcel hereinbefore described [Lot 1, a/k/a 55 Farm Road] shall not be
subdivided into lots or parcels, nor shall any conveyance or transfer of less than
the whole part be made.

2. The above restrictions shall be considered a covenant running with the land and
shall bind the undersigned grantee, his successors and assigns.

and that (B): such restrictions and conditions “shall attach to said piece or parcel of land
hereinbefore described [Lot 1, a/k/a 55 Farm Road] and shall be for the benefit of and
appurtenant to Lots 2 and 3 . . . .”

In other words, the deed conveying the 55 Farm Road parcel to the developer expressly prohibits
subdividing that parcel, and also expressly provides that said prohibition benefits and belongs to
-- and thus is enforceable by -- the owner of Lot 3 which, as noted supra, is the Town.

I spoke with the developer to offer him the opportunity to explain any contrary contentions which
he might have, but he declined to offer any.  From research, however, I anticipate two arguments
he might make.  For at least the following reasons, neither has merit.

First, the developer might argue that, pursuant to G. L c. 184, § 23, the deed restrictions at issue
have expired.4  In brief, as you may know, that statute limits conditions or restrictions that affect



except in cases of gifts or devises for public, charitable or religious purposes. This section shall
not apply to conditions or restrictions existing on July sixteenth, eighteen hundred and
eighty-seven, to those contained in a deed, grant or gift of the commonwealth, or to those having
the benefit of section thirty-two.”

5Indeed, this proposition is not controversial, also finding support in Federal contract law
cases, see, e.g., Air Line Pilots Ass’n, Int’l. v. Delta Air Lines, Inc., 863 F.2d 87, 94 (D.C. Cir
1988), quoting Cunha v. Ward Foods, Inc., 804 F.2d 1418, 1428 (9th Cir. 1986) (“It is generally
held that ‘[w]hen a document incorporates outside material by reference, the subject matter to
which it refers becomes a part of the incorporating document just as if it were set out in full.’”
[alteration in Air Line Pilots]); United States v. Science Applications Int’l. Corp., 502 F.Supp 2d
75, 78 (D.D.C. 2007), in various other States’ caselaw, see, e.g., Pinnacle Group, LLC v. Kelly,
235 Md. App. 436, 462 (2018) (“Incorporation by reference is a method of contract drafting such
that where a subsequent document references a previous document, it incorporates that previous
document into the subsequent.  It simply means that the earlier document is made a part of the
second document, as if the earlier document were fully set forth therein. It is settled that where a
writing refers to another document that other document, or so much of it as is referred to, is to be
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real property, and that do not contain an express time limit, to a period of thirty years, and the
2021 deed incorporates by reference restrictions contained in a deed from 1980, more than thirty
years ago.

The problem with this argument is that, as a basic matter of contract law, the operative date for
purposes of c. 184, § 23, is the contract date: the developer and former owner of the 55 Farm
Road parcel agreed to all the terms set out in the deed -- including the restrictions at issue -- as of
January 11, 2021, the date of execution.  And this conclusion makes sense; the parties to that
transaction did not come to an agreement in 1980; they set the terms of their agreement in 2021.  

In addition, lest there be some suggestion otherwise, the fact that the deed set out the restrictions
by means of the vehicle of incorporation by reference, as opposed to restatement in full, has no
consequence.  Caselaw and other authorities well establish that incorporation by reference “is a
common tool in the drafting of contracts,” NSTAR Elec. Co. v. Department of Pub. Utils., 462
Mass. 381, 394 (2012), quoting Artuso v. Vertex Pharms., Inc., 637 F.3d 1, 7 (1st Cir. 2011)
(applying Massachusetts law), and has the same effect as setting out the referenced provision or
document in full, see, e.g., Abbott v. Frazier, 240 Mass. 586, 593 (1922), citing cases (“the same
effect” as if referenced language “had been copied” wholesale); 11 Williston on Contracts
§ 30:25 (4th ed. supp. 2021) (“When a writing refers to another document, that other document,
or the portion to which reference is made, becomes constructively a part of the writing, and in
that respect the two form a single instrument.  The incorporated matter is to be interpreted as part
of the writing.”  [Footnotes omitted.]).5



interpreted as part of the writing.” [Internal quotations & citations omitted.]), and in the
authorities particular to real estate and deed interpretation, see, e.g. Real Estate Investor’s
Deskbook § 8:111 ("Real estate closings; Deeds—Deeds—Rules of construction for deeds") (3d
ed., supp. 2021) (“7. Incorporation by reference. When a deed refers to another document [such
as another deed or a subdivision plat], the other document is deemed incorporated into the deed
just as if  it had been spelled out." [Italics and brackets in original].). 

6The fact that the developer might now argue for a contrary interpretation does not make
the deed restriction provision at issue ambiguous.  See, e.g., Suffolk Constr. Co., Inc. v. Lanco
Scaffolding Co., 47 Mass. App. Ct. 726 , 729 (1999), quoting from Jefferson Ins. Co. v. Holyoke,
23 Mass. App. Ct. 472 , 475 (1987).

7The developer also would have to surmount the absence of any evidence the Grantor
similarly did not intend to prohibit subdivision of the parcel.  See, e.g., Covich v. Chambers, 8
Mass. App. Ct. 740, 749-750 (1979), and authorities cited (discussing concepts of mutual and
unilateral mistake, and observing “it is also elementary that both parties must share the erroneous
state of mind as to the basic assumption on which the contract was made.  Avoidance is not
permitted just because one party is disappointed in the hope that the facts accord with his
wishes.”  [Citation and footnote omitted].)

8Deed, Miaoulis, et al. (G’tors), Miaoulis (G’tee), Middlesex South Registry Book of
Deeds, Book 61418, Page 357 et seq. (Dec. 17, 2012).
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Second, the developer might argue that, despite including the restrictions in his 2021 deed, he did
not mean to prohibit subdivision of the parcel.  One problem with that argument is it ignores the
fundamental principal of contract law that a contract be interpreted within its “four corners,” and
without resort to any extrinsic matters, such as a party’s proffered intention where, as here, the at-
issue language is plain and unambiguous.  See, e.g., Bank v. Thermo Elemental, Inc., 451 Mass.
638, 648 (2008) (court “must first examine the language of the contract by itself, independent of
extrinsic evidence concerning the drafting history or the intention of the parties”); see also Indus
Partners, LLC v. Intelligroup, Inc., 77 Mass. App. Ct. 793, 795-796 (2010), and cases cited.6,7 
And, applying this principal makes sense, if for no other reason than, had the parties not intended
to have included the restrictions in the deed, they were free simply not to have done so.  But, they
indisputably did, which the law requires be given preclusive effect as to their intention.

Furthermore, even were the developer somehow to erase the deed restrictions contained in his
2021 deed, the parcel would still be prohibited from being subdivided by operation of the
previous deed, which contained the same restrictions, executed December 17, 2012.8  Per this
hypothetical, the restriction just would expire on December 17, 2042.  See G. L c. 184, § 23,
supra.
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Please let me know if you have any questions about this letter, or the matter generally.  Please
also let me know if you would like copies of any of the cited documents or legal authorities.  I
have a challenging schedule, but I will make every effort to be available to discuss this matter
with you or the Select Board generally.

Very truly yours,

     /s/

Arthur C. Fenno, Esq.

cc: Select Board Clerk Marian Neutra marian.neutra@sherbornma.org
Interim Town Administrator Diane Moores diane.moores@sherbornma.org






























































































































